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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Application Papers 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) □ Notice of References Cited (PTO-892) 

2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 
Paper No(s)/Mail Date 8/4/06 . 



4) □ Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 7-05) 



Office Action Summary 



Part of Paper No./Mail Date 20060821 



Application/Control Number: 10/682,126 Page 2 

Art Unit: 1744 

DETAILED ACTION 
Claim Objections 

Claims 3-4 and 6 are objected to because of the following informalities: Claims 3-4 and 
4 are dependent on canceled claim 2. For purposes of examination, claims 3-4 and 6 are being 
examined as dependent from claim 1. Applicant must amend the dependency of the claims in 
their response to this Office Action. Appropriate correction is required. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1, 3, 5-9, 12-17, 19-20 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Gueret (USPN 5588447). 

Gueret teaches a rod (5) having an end portion, including a housing (9) defining an 
opening. The housing and the opening have an oblong cross-section with a long axis (figure 16 
and 17). The rod includes a varying thickness around the housing (figure 17, elements 9"a, 9"b; 
col. 4, lines 57-65) and the end portion has a contour which is convex, except at the location of 
one groove or two grooves situated opposite each other, the one or two grooves extend along at 
least a portion of at least one side of the rod (figure 16 and 17; col. 4, lines 50-65). There are 
bristles (3, 4) fixed in the housing and projecting therefrom (claim 1). The two grooves are 
symmetrical about a mid-plane parallel to the long axis (figure 17) (claim 3). The opening of the 
housing has a substantially rectangular cross-section (9") (claim 5). In cross-section the end 
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portion of the rod, comprises two opposite convex sides (left and right sides of figure 17) and 
two opposite concave grooves (top and bottom of figure 17) (claim 6). The housing includes an 
end wall (figure 4, shown in phantom) distal from the end portion that tapers progressively 
towards the end wall (claim 7). The housing includes an end wall (figure 4, shown in phantom) 
distal from the end portion including a recess in which the bristles are fixed and wherein the 
housing further includes a housing portion which flares out from the end wall toward and 
opening (figure 4, shows how the housing portion is flaring out and how the bristles are secured 
within the housing) (claim 8). The length of the bristles extending from the housing is between 
5mm and 20mm (col. 6, lines 5-7) (claim 9). The width of the opening of the housing is not 
greater than 2 mm (col. 6, lines 8-9) (claim 12). The rod includes a portion intended to be 
immersed in a substance contained in a receptacle, wherein the portion has a width not greater 
than 5 mm. As stated in col. 6, lines 9-15, the width of the bristles in figure 2 is greater than 4 
mm. Therefore, if the width is greater than 4 mm for the bristles and the bristles extend past the 
width of the rod as in figure 2, it can be concluded that the rod portion immersed in a substance 
will be less than 5 mm (claim 13). The rod has a first wall thickness (figure 1, element 5) around 
the housing and a second wall thickness measured midway along the rod (figure 1, element 6) 
and the first wall thickness is smaller than the second wall thickness (claim 14). The rod has a 
minimum wall thickness around the housing in the portions of the wall that are adjacent to the 
longitudinal ends of the long axis (figure 17) (claim 15). The rod is adapted to be fixed to a 
closure cap (6, col. 3, lines 57-62) (claim 16). The rod and the closure cap are integral (col. 3, 
lines 57-62) (claim 17). The bristles extend outside the housing over a first width (figure 2, 
element d) measured parallel to the long axis, and the rod has a second width at the housing 
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(figure 2), wherein the first width is greater than the second width (claim 19). The applicator is 
adapted to be contained within a receptacle (col. 3, lines 54-62) containing a substance to be 
applied with the applicator (claim 20). 

Claims 1, 3-6, 8, 16-17, 19-20 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Japanese Patent JP 4-28812. 

Japanese Patent 4-28812 teaches a rod (10) having an end portion, including a housing 
(17) defining an opening. The housing and the opening have an oblong cross-section with a 
long axis (figure 3 and 4). The rod includes a varying thickness around the housing (figure 3 and 
4) and the end portion have a contour which is not concave, except at the location of one groove 
or two grooves situated opposite each other, the one or two grooves extend along at least a 
portion of at least one side of the rod (figure 3 and 4; elements 12, 13). There are bristles (16) 
fixed in the housing and projecting therefrom (claim 1). The two grooves are symmetrical about 
a mid-plane parallel to the long axis (figure 2 and 3) (claim 3). The grooves are of different 
shapes (figure 3 and 4 depict some of the groove as deeper than others) (claim 4). The opening 
of the housing has a substantially rectangular cross-section (17) (claim 5). In cross-section the 
end portion of the rod, comprises two opposite convex sides (13) and two opposite concave 
grooves (12) (claim 6). The rod is adapted to be fixed to a closure cap (figure 5) (claim 16). The 
rod and the closure cap are integral (figure 5, cross-section with cross-hatching shows the rod 
and cap being integral) (claim 17). The bristles extend outside the housing over a first width 
measured parallel to the long axis, and the rod has a second width at the housing, wherein the 
first width is greater than the second width (figure 1 shows how the bristles flare out beyond the 
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width of the rod) (claim 19). The applicator is adapted to be contained within a receptacle 
containing a substance to be applied with the applicator (claim 20). 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

Claims 10 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over Gueret 
(USPN 5588447). 

Gueret teaches all the essential elements of the claimed invention however fails to teach 
that the free ends of the bristles have a radius of curvature between 2 mm and 15 mm and more 
specifically between 4 mm and 10 mm. Gueret teaches bristles that have a radius of curvature 
(12) however the record is silent as to the exact dimensions of the curve. It would have been 
obvious to modify the bristles of Gueret so that the bristles have the claimed radius of curvature 
since the Federal Circuit states that, where the only difference between the prior art and the 
claims is a recitation of relative dimensions of the claimed device and a device having the 
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claimed relative dimensions would not perform differently than the prior art device, the claimed 
device is not patentably distinct from the prior art device. In Gardner v. TEC Systems, Inc., 725 
F.2d 1338, 220 USPQ 777 (Fed. Cir. 1984), cert, denied, 469 U.S. 830, 225 USPQ 232 (1984). 
Therefore, since Gueret would not perform any differently with the claimed radius of curvature, 
the limitations of claims 10 and 1 1 are unpatentable over the reference. 

Claim 18 is rejected under 35 U.S.C. 103(a) as being unpatentable over Gueret (USPN 
5588447) or the Japanese Patent (4-28812). 

Gueret and the Japanese patent teach all the essential elements of the claimed invention 
however fail to teach that the cap and rod are comprised of a molded plastic material. Both 
references clearly teach that the rod and the cap are integral elements. It would have been 
obvious to use plastic as the material for the rod and cap since plastic is a well-known material in 
the art used for molding. Additionally, it has been held within the general skill of a worker in the 
art to select a known material on the basis of its suitability for the intended use as a matter of 
obvious engineering choice. In re Leshin, 125 USPQ 416. 

Response to Arguments 

Applicant's arguments filed 6/12/06 have been fully considered but they are not 
persuasive. 

Applicant argues that Gueret ('447) does not teach a rod including a wall of varying 
thickness around the housing. The examiner would like to point out that in column 4, lines 57- 
65, the reference teaches that the rod (5) has a wall of varying thickness around the housing. The 
rod comprises a housing with an axissymmetrically cylindrical part in the bottom of the housing. 
There is a flared upper part having a substantially flattened rectangular shape with the long sides 



Application/Control Number: 1 0/682, 1 26 Page 7 

Art Unit: 1744 

of which are curved. Thus the flared upper part will have a thicker wall located closer to the 
bottom of the housing and as the upper part reaches the open end, the wall will be at its thinnest. 
The varying thickness of the wall is shown in figure 2, elements 9a and 9b. The embodiment 
shown in figure 2 is essentially the same as in figure 17 however figure 2 lacks the convex 
portions in the outer contour of figure 17. Thus the flaring upper part, as taught by Gueret, has a 
varying wall thickness around the housing. 

Applicant argues that JP-428812 fails to teach a rod having only one or two grooves and 
since JP-428812 teaches six grooves, it does not read on the claim limitations. However, the 
present claim language does not exclude the apparatus from having more than two grooves. 
Even though JP-428812 teaches an apparatus with six grooves, it reads on the claim limitations 
since does teach having one groove or two grooves. The applicant must further limit the claim to 
exclude the use of more than two grooves if applicant wants to overcome the JP-428812 
reference. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
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however, will the statutory period for reply expire later than SEX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shay L. Karls whose telephone number is 571-272-1268. The 
examiner can normally be reached on 7:30-5:00 M-Th, alternating F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gladys Corcoran can be reached on 571-272-1214. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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